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able mark present in one and absent in the other, but by more or less of the same mark. In a case of assault, for instance, the provocation given may vary from nothing at all up to something extremely great, and there may be all intermediate degrees. Sir W. Erie, in his profound memorandum upon the Law of Trades Unions, pointed out that in the case of nuisances, whether by obstruction or otherwise, unlawfulness begins at a certain degree of annoyance, and that this degree is to be measured not by any exact standard, but on a supposed estimate of what is reasonable by men assumed to be prudent.
Two obvious difficulties arise out of this variation of degree : the first consists in the fact that it is often impossible to define with certainty what acts are to be restrained by law and what left free. Obstruction of the Queen's highway may range from the case of one or two men carelessly lounging about, up to that of thousands of men purposely blocking the road in order to create public terror and disaster. Negligence, again, is a legal fault of which no precise measure can be given. To shoot a person by misadventure is not criminal in the eye of the law; to shoot him owing to a certain undefined degree of negligence is manslaughter.
A second resulting difficulty consists in the fact that in questions of degree an illegal act must differ by an infinitesimal quantity from a legal act. Mere carelessness merges on one side into pure accident, but on the other side into gross or illegal negligence. Now, when an act ceases to be legally innocent, it becomes legally culpable, and in theory there must be some point at which this change logically takes place. At this point